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[6355-01] 


CONSUMER PRODUCT SAFETY 
COMMISSION 


[16 CFR Part 1118] 


INVESTIGATIONS, INSPECTIONS, AND INQUIR- 
1ES UNDER THE CONSUMER PRODUCT 
SAFETY ACT 


Proposed Nonadjudicative Rules of Procedure 


AGENCY: Consumer Product Safety 
Commission. 


ACTION: Proposed rules. 


SUMMARY: In this document, the 
Commission is proposing rules to 
govern the scope and conduct of inves- 
tigations, inspections, and inquiries 
under the Consumer Product Safety 
Act, as well as procedures for dispos- 
ing of matters by consent order agree- 
ments. The proposed rules are intend- 
ed to provide the Commission with an 
effective and efficient method of con- 
avcting investigations, inspections, 
and inquiries and to inform the public 
about the Commission’s procedures 
and the safeguards available during 
such activities. 


DATES: Comments concerning these 
proposed rules should be received by 
September 22, 1978. Comments re- 
ceived after the expiration of the com- 
ment period will be considered to the 
extent practicable. The Commission 
proposes that these ruies become ef- 
fective immediately upon their publi- 
cation in final form in the FEDERAL 
REGISTER. 


ADDRESSES: Written comments, 
preferably in five (5) copies, should be 
submitted to the Secretary, Consumer 
Product Safety Commission, Washing- 
ton, D.C. 20207. All material which the 
Commisssion has that is relevant to 
the proposed rules may be seen in, or 
copies obtained from, the Office of the 
Secretary, Third Floor, 1111 18th 
Street NW., Washington, D.C. 


FOR FURTHER INFORMATION 
CONTACT: 


Ronald G. Yelenik, Consumer Prod- 
uct Safety Commission, 5401 West- 
bard Avenue, Washington, D.C. 
20207, 301-492-6629. 


SUPPLEMENTARY INFORMATION: 
The Commission is proposing these 
rules in order to provide uniform pro- 
cedures to govern the conduct and 
scope of investigations, inspections, 
and inquiries to determine whether 
there has been compliance with the 
Consumer Product Safety Act (15 
U.S.C. 2051, et seq.) (the “Act’”) and 
the standards, rules, and regulations 
issued under the Act. The rules set 
forth the manner in which duly desig- 
nated officers or employees of the 
Commission are authorized to enter 
and inspect premises, to have access to 
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and copy documentary evidence, and 
to obtain information for the purposes 
set forth in §1118.1(a). The following 
compulsory processes to obtain infor- 
mation are provided for: Subpenas; in- 
vestigational hearings; depositions; 
written interrogatories; and general or 
special orders.The proposed rules also 
describe the rights of witnesses and 
describe the procedure for motions to 
limit or quash the subpenas and gener- 
al and special orders listed in the pre- 
ceding sentence. 

On November 30, 1977, the Commis- 
sion issued its finki procedures for in- 
vestigations, inspections, and inquiries 
under the Flammable Fabrics Act, 16 
CFR Part 1605 (42 FR 61020). Many of 
the provisions of these proposed rules 
are similar to the Flammable Fabrics 
Act rules and reflect the public com- 
ments submitted during the comment 
period for those rules. The Commis- 
sion discussed the major comments in 
the preamble to the final Flammable 
Fabrics Act rules. Persons interested 
in commenting on these proposes Con- 
sumer Product Safety Act rules may 
wish to read the comments submitted 
on the Flammable Fabrics Act rules. 
The comments may be examined in 
the Office of the Secretary, Third 
Floor, 1111 18th Street NW., Washing- 
ton, D.C. 20207. 

Because these are procedural rules, 
the provisions of the Administrative 
Procedure Act regarding public com- 
ment and publication of a rule 30 days 
before its effective date do not apply. 
However, the Commission has decided 
to solicit public comment on these 
rules for 45 days in order to have the 
benefit of diverse views before issuing 
final rules. 

The Commission believes it is impor- 
tant that these rules take effect as 
soon as possible to facilitate more effi- 
cient and effective investigations, in- 
spections, and inquiries under the 
Consumer Product Safety Act. There- 
fore the Commission is proposing that 
they become effective immediately 
upon publication in final form. 

Accordingly, pursuant to the provi- 
sions of the Consumer Product Safety 
Act (sections 5, 16, 19, and 27), Pub. L. 
92-573, 86 Stat. 1211, 1224, and 1227, 
as amended by Pub. L. 94-284, 90 Stat. 
509, the Commission proposes to add a 
new Part 1118 to title 16 as follows: 


PART 1118—INVESTIGATIONS, INSPECTIONS, 
AND INQUIRIES UNDER THE CONSUMER 
PRODUCT SAFETY ACT 


Subpart A—Procedures for investigations, 
inspections, and Inquiries 


Sec. 

1118.1 Definitions, initiation of inspec- 
tions, and delegations. 

1118.2 Conduct and scope of inspections. 

1118.3 Compulsory processes and the serv- 
ice thereof. 

1118.4 Subpenas. 


Sec. 

1118.5 Investigational hearings. 

1118.6 Depositions. 

1118.7 Rights of witnesses at investigation- 
al hearings and of deponents at deposi- 
tions. 

1118.8 Written interrogatories. 

1118.9 General or special orders seeking in- 
formation. 

1118.10 Motions to limit or quash subpenas 
and general or special orders and delega- 
tion to modify terms for compliance. 

1118.11 Remedies for failure to comply 
with compulsory processes. 

1118.12 Nonexclusive delegation of power. 


Subpart B—Consent Order Agreements 


1118.20 Procedures for 
agreements. 

Autnorirty: Sec. 5, Pub. L. 92-573, 86 Stat. 
1211 (15 U.S.C. 2054); Sec. 16, Pub. L. 92- 
573, 86 Stat. 1222 (15 U.S.C. 2065);Sec. 19, 
Pub. L. 92-573, 86 Stat. 1224 (15 U.S.C. 
2068); Sec. 27, Pub. L. 92-573, 86 Stat. 1227 
(15 U.S.C. 2076); as amended by Pub. L. 94- 
284, 90 Stat. 509. 


Subpart A—Procedures for Investigations, 
Inspections, and Inquiries 


§ 1118.1 Definitions, initiation of inspec- 
tions, and delegations. 


(a) Definitions. For the purpose of 
these rules, the following definitions 
apply: 

(1) An “investigation” under these 
rules is an undertaking by the Com- 
mission to obtain information for im- 
plementing, enforcing, or determining 
compliance with the consumer Prod- 
uct Safety Act (15 U.S.C. 2051, et seq.) 
and the regulations, rules, and orders 
issued under that act. The term inves- 
tigation includes, but is not limited to, 
inspections (§1118.2), investigational 
hearings (§ 1118.5), and inquiries, em- 
ploying subpenas (§1118.4), deposi- 
tions (§ 1118.6), written interrogatories 
(§1118.8), and general or _ special 
orders (§ 1118.9). 

(2) The term “firm” means a manu- 
facturer, private labeler, distributor, 
or retailer of a consumer product. 

(3) The term “Commission” means 
the Consumer Product Safety Com- 
mission. 

(4) The term “Act” means the Con- 
sumer Product Safety Act (15 U.S.C. 
2051, et seq.) 

(5) The definition of the terms set 
forth in section 3 of the Consumer 
Product Safety Act (15 U.S.C. 2052) 
shall apply to this part 1118. 

(b) Initiation of inspections. An in- 
spection as described in § 1118.2 is ini- 
tiated when the Commission or its del- 
egate authorizes the issuance of a 
written notice of inspection, described 
in §1118.2(c). Investigations and in- 
quiries will be initiated by the Com- 
mission in such manner as it deems 
proper. 

(c) Delegations of authority. The 
Commission hereby delegates to the 
Associate Executive Director for Com- 
pliance and Enforcement; the Solici- 


consent order 
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tor; the Directors of the Divisions of 
Enforcement, Product Defect Correc- 
tion, and Regulatory Management; 
and the directors of area offices, the 
power to initiate inspections in the 
same manner as the Commission. 


§ 1118.2 Conduct and scope of inspections. 


(a) After an inspection is initiated as 
set forth in § 1118.1, an officer or em- 
ployee duly designated by the Com- 
mission shall issue the notice of in- 
spection (hereinafter, notice). Upon 
presenting the notice, along with ap- 
propriate credentials, to the person or 
agent in charge of the firm to be in- 
spected, the Commission officer or em- 
ployee is authorized for the purposes 
set forth in § 1118.1(a): 

(1) To enter, at reasonable times, 
any factory, warehouse, or establish- 
ment in which consumer products are 
manufactured or held, in connection 
with distribution in commerce, or any 
conveyance being used to transport 
consumer products in connection with 
distribution in commerce; and 

(2) To inspect, at reasonable times 
and in a reasonable manner, any con- 
veyance or those areas of the factory, 
warehouse, or establishment where 
consumer products are manufactured, 
held, or transported and which may 
relate to the safety of those products; 
and 

(3) To have access to and copy, all 
records, books documents, papers, 
packaging, or labeling (i) required by 
the Commission to be established, 
made or maintained; or (ii) showing or 
relating to the production, inventory, 
testing, distribution, sale, transporta- 
tion, importation, or receipt of any 
consumer product; or (iii) that are rel- 
evant to determining whether any 
person or firm has acted or is acting in 
compliance with the Act and regula- 
tions, rules, and orders promulgated 
under the Act; and 

(4) To obtain: (i) Information, both 
oral and written, concerning the pro- 
duction, inventory, testing distribu- 
tion, sale, transportation, importation, 
or receipt of any consumer product, 
and the organization, business, con- 
duct, practices, and management of 
any person or firm being inspected 
and its relation to any other person or 
firm; (ii) samples of items, materials, 
substances, products, containers, pack- 
ages and packaging, and labels and la- 
beling; and (iii) information, both oral 
and written, concerning any matter re- 
ferred to in the Act and these rules. 

(b) A separate notice shall be given 
for each inspection, but a notice is not 
required for each entry made during 
the course of the same inspection. 
Each inspection shall be commenced 
at und completed within a reasonable 
period of time. 

(c) The notice of inspection shall in- 
clude: the name and address of the 
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person or firm being inspected; the 
name and title of the Commission offi- 
cer or employee; the date and time of 
the anticipated entry; pertinent ex- 
tracts from the statutory provisions 
upon which the right to access is 
based; pertinent extracts from § 1118.2 
of these rules setting forth the author- 
ity of Commission officers or employ- 
ees and the types of information and 
items they are authorized to obtain; a 
statement which sets forth the pur- 
poses of the inspection and the nature 
of the information and items to be ob- 
tained and/or copied; and a statement 
that those from whom information is 
requested should state in writing 
whether any of the information sub- 
mitted is believed to contain or relate 
to a trade secret or other matter 
which should be considered by the 
Commission to be confidential in ac- 
cordance with section 6(a)(2) of the 
Act (15 U.S.C. 2055(a)(2)) and whether 
any of the information is believed to 
be entitled to exemption from disclo- 
sure by the Commission under the 
provisions of the Freedom of Informa- 
tion Act (5 U.S.C. 552) and the Com- 
mission’s regulations under that Act, 
16 CFR Part 1015 (42 FR 10496, Feb- 
ruary 22, 1977) or as amended. Any 
statement asserting this claim of con- 
fidentiality must be in writing, and 
any request for exemption of the in- 
formation from disclosure must be 
made in accordance with the Commis- 
sion’s Freedom of Information Act 
regulations, 16 CFR Part 1015 (42 FR 
10490, February 22, 1977) or as amend- 
ed. 

(d) If upon being presented with a 
notice by an officer or employee duly 
designated by the Commission, the 
person or agent-in-charge of the firm 
being inspected fails or refuses to 
allow entry or inspection, to provide 
information, to allow access to or the 
copying of records, or to provide sam- 
ples as provided in these rules, the of- 
ficer or employee shall leave the prem- 
ises, and the Commission shall take 
any appropriate action, including but 
not limited to, seeking an ex parte 
search warrant and/or taking other 
suitable administrative or legal action. 
If the person or agent in charge re- 
fuses to accept the notice upon its 
presentation, the officer or employee 
shall affix the notice to a public en- 
trance way on the premises, and this 
shall constitute presentation of the 
notice. 


§ 1118.3 Compulsory processes and the 
service thereof. 


(a) In addition to or in lieu of autho- 
rizing the issuance of a notice, the 
Commission may elect to seek an ex 
parte search warrant or use any other 
reasonable means to initiate investiga- 
tions, inspections, or inquiries to 
obtain information for the purposes 
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set forth in §1118.1(a), including but 
not limited to: 

(1) Subpenas; 

(2) Investigational hearings; 

(3) Depositions; 

(4) Written interrogatories; and 

(5) General or special orders. 

(b) Service of notice in connection 
with any of the compulsory procésses 
in § 1118.3(a) shall be done: 

(1) By personal service upon the 
person or agent-in-charge of the firm 
being investigated, inspected or in- 
quired of; or 

(2) By mail (registered or certified) 
or delivery to the last known residence 
or business address of anyone being in- 
vestigated, inspected or inquired of; or 

(3) In the case of general or special 
orders where personal service, mailing 
or delivery is impractical or has been 
unsuccessful, service may also be ef- 
fected by publication in the FEDERAL 
REGISTER. - 

(c) The date of service of any form 
of compulsory process shall be the 
date on which the document is mailed, 
delivered in person or published in the 
FEDERAL REGISTER. Whenever a party 
is required or permitted to act within a 
prescribed period after service of a 
document and the document is served 
by mail, three (3) days shall be added 
to the prescribed period. In computing 
a period of time, the day from which 
the time begins to run shall not be in- 
cluded. The last day of the period 
shall be included, unless it is a Satur- 
day, Sunday or legal holiday, in which 
event the period runs until the end of 
the next day that is not a Saturday, 
Sunday or legal holiday. 

(d) These rules shall be referred to 
in any notice of compulsory process 
served upon a person or firm. 

(e) Anyone submitting information 
in response to any of the compulsory 
processes referred to in §1118.3(a) 
should state whether any of the infor- 
mation submitted is believed to con- 
tain or relate to a trade secret or other 
matter which should be considered by 
the Commission toe be confidential in 
accordance with section 6(a)(2) of the 
Consumer Product Safety Act (15 
U.S.C. 2055(a)(2)) and whether any of 
the information is believed to be 
exempt from disclosure by the Com- 
mission under the provisions of the 
Freedom of Information Act (5 U.S.C. 
552) and the Commission’s regulations 
under that Act, 16 CFR Part 1015 (42 
FR 10490, February 22, 1977) or as 
amended. Any claim of confidentiality 
must be in writing, and any request 
for exemption from disclosure must be 
made in accordance with the Commis- 
sion’s Freedom of Information Act 
regulations, 16 CFR Part 1015 (42 FR 
10490, February 22, 1977) or as amend- 
ed. : 
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§ 1118.4 Subpenas. 

The Commission may issue to any 
person or firm a subpena requiring the 
production of documentary evidence 
(subpena duces tecum) and/or attend- 
ance and testimony of witnesses (sub- 
pena ad testificandum) relating to any 
matter under investigation. Proce- 
dures regarding compliance with sub- 
penas and motions to limit or quash 
subpenas are provided for in § 1118.10. 


$1118.5 Investigational hearings. 


(a) The Commission may order, and, 


by subpena, may compel any person or 
firm to provide information at an in- 
vestigational hearing. These hearings 
shall be for the purpose of taking the 
testimony, under oath, of witnesses 
and receiving documents and other 
data relating to any subject under in- 
vestigation. The hearings shall be pre- 
sided over by the Commission, by one 
or more of its members, by an adminis- 
trative law judge, or by a duly desig- 
nated officer or employee, who shall 
be referred to as the presiding official. 
The hearings shall be stenographically 
reported, and the transcript shall be 
made a part of tne record. 

(b) A Commissioner who participates 
in a hearing or other investigation, in- 
spection, or inquiry shall not be dis- 
qualified by reason of that participa- 
tion from subsequently sharing in a 
Commission decision in the same 
matter. 

(c) All investigational hearings shall 
be closed to the public, unless other- 
wise ordered by the Commission. 

(d) The release of the record of the 
hearing shall be governed by the Free- 
dom of Information Act (5 U.S.C. 552), 
the Commission’s regulations under 
that Act, 16 CFR Part 1015 (42 FR 
10490, February 22, 1977) or as amend- 
ed and/or other applicable laws or reg- 
ulations. 


§ 1118.6 Depositions. 


(a) The Commission may order and, 
by subpena, may compel testimony to 
be taken by deposition at any stage of 
any investigation. Depositions may be 
taken before any person designated by 
the Commission who has the power to 
administer oaths. The person before 
whom the deposition is taken shall put 
the deponent under oath. The testimo- 
ny given shall be reduced to writing by 
the person taking the deposition or 
under that person’s direction and shall 
then be submitted to the deponent for 
signature unless the deponent waives 
the right to sign the deposition. All de- 


positions shall be closed to the public, . 


unless otherwise ordered by the Com- 
mission. The release of the record of 
such depositions shall be governed by 
the Freedom of Information Act (5 
U.S.C. 552), the Commission’s regula- 
tions under that Act, 16 CFR Part 
1015 (42 FR 10490, February 22, 1977) 
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or as amended and/or other applicable 
laws or regulations. 

(b) Any changes in form or sub- 
stance which the deponent desires to 
make shall be entered in a separate 
document accompanying the deposi- 
tion and shall state the reasons for 
such changes. The deposition shall 
then be signed by the deponent, unless 
the deponent waives the right to sign, 
cannot be found, or is unable or re- 
fuses to sign. If the deponent does not 
sign the deposition within 30 days of 
its submission to him or her, or such 
shorter time as the Commission may 
designate, the Commission designee 
shall sign it and state on the record 
the fact of the waiver of the right to 
sign or of the illness or absence of the 
deponent, or the deponent’s inability 
or refusal to sign together with the 
reason, if any, given therefor. The 
deposition may be used in any admin- 
istrative or judicial adjudicative pro- 
ceeding. 


§1118.7 Rights of witnesses at investiga- 
tional hearings and of deponents at de- 
positions. 

(a) Any person or agent or officer of 
a firm who is required to produce doc- 
umentary evidence or give testimony 
as a witness at an investigational hear- 
ing conducted under provisions of 
§ 1118.5 or as a deponent at a deposi- 
tion taken under provisions of § 1118.6 
may be accompanied by an attorney or 
an official or employee of the person, 
or firm, who may act as counsel for 
the witness or the deponent. However, 
a person who is subpenaed to produce 
documentary evidence or give testimo- 
ny at an investigational hearing or 
deposition cannot act as counsel for 
another witness or deponent at the 
same proceeding. The term attorney 
refers to members of the bar of a Fed- 
eral court or the courts of any State or 
Territory of the United States, the 
Commonwealth of Puerto Rico, or the 
District of Columbia. The witness or 
deponent and his or her cousel may 
act as follows during the course of an 
investigational hearing or deposition: 

(1) A witness or deponent may 
confer, in confidence, with his or her 
counsel concerning any questions 
asked of the witness or deponent. If 
the witness or deponent or counsel ob- 
jects to a question, the objection and 
basis thereof shall be stated on the 
record. In the case of an objection 
based upon self-incrimination, the 
privilege must be asserted by the wit- 
ness or deponent. If a witness at an in- 
vestigational hearing refuses’ to 
answer a question or provide other in- 
formation, the presiding official shall 
have the authority to immediately 
order the witness to answer the ques- 
tion or provide the information re- 
quested, except in circumstances 
where an immediate ruling would be 


unwarranted and except where a re- 
fusal is based upon the privilege 
against self-incrimination. Otherwise 
all objections shall be ruled upon by 
presiding official at the time the ob- 
jection is made. 

(2) Objections timely made under 
the provisions of §1118.7(a) shall be 
noted on the record, shall be treated 
as continuing, and shall he preserved 
throughout the proceeding without 
the necessity of repetition during simi- 
lar lines of inquiry. 

(3) Except as provided by § 1118.7(a), 


‘counsel for a witness or a deponent 


may not interrupt the examination of 
the witness or the deponent by 
making objections or statements on 
the record. 

(4) Upon completion of the examina- 
tion, the witness or deponent may 
clarify on the record any of his or her 
answers, or if the witness or deponent 
is accompanied by counsel, the counsel 
may examine the witness or deponent 
on the record as to answers previously 
given. 

(b) Any person, agent, or officer who 
is required to appear in person at an 
investigational hearing or at a deposi- 
tion shall testify as to matters and in- 
formation known and/or reasonably 
available to the person or firm in- 
volved. 

(c) Any person, agent or officer who 
is compelled by subpena to appear in 
person at an investigational hearing or 
at a deposition shall receive the same 
fees and mileage allowances as are 
paid witnesses in the courts of the 
United States. 

(da) Any person, agent, or officer who 
is required to appear at an investiga- 
tional hearing or at a deposition shall 
be entitled to retain a copy of any doc- 
ument submitted by him or her and, 
upon payment of lawfully prescribed 
costs, shall be entitled to procure a 
copy of his or her own testimony as re- 
corded. 

(e) The presiding official shall take 
all necessary action to regulate the 
course of the hearing, to avoid delay 
and to assure that reasonable stand- 
ards of orderly and ethical conduct are 
maintained. The presiding official, for 
reasons stated on the record, shall im- 
mediately report to the Commission 
any instance in which counsel for a 
witness or a deponent has refused to. 
comply with the presiding official’s di-— 
rections or to adhere to reasonable 
standards of orderly and ethical con- 
duct in the course of the hearing. The 
Commission shall thereupon take 
whatever action the circumstances 
warrant. 


§ 1118.8 Written interrogatories. 


(a) The Commission may order any 
person or firm being investigated to 
answer written interrogatories. These 
interrogatories shall be answered by 
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the individual or by any agent or offi- 
cer of the firm who shall furnish in- 
formation on behalf fo the firm. The 
information provided. shall be that 
which is known or reasonably availa- 
ble to the person or organization in- 
volved. A reasonable inquiry shall be 
made in order to obtain the informa- 
tion requested. 

(b) Each interrogatory shall be an- 
swered separately and fully in writing 
and under oath, unless it is objected 
to, in which event the reason for the 
objection shall be stated in lieu of an 
answer. The answers shall be signed 
by the individual or the officer or 
agent making them. The person, or 
firm upon whom the interrogatories 
have been served shall furnish the 
Commission a copy of the answers and 
objections, if any, within 30 days after 
service of the interrogatories or within 
any shorter time the Commission may 
designate. Interrogatories submitted 
hereunder are continuing, and require 
the person, or firm answering to file 
supplementary answers upon obtain- 
ing further or different information. 


§ 1118.9 General or special orders seeking 
information. 


The Commission may require by the 
issance of general or special orders any 
person or firm to submit in writing 
any reports and answers to questions 
as the Commission may prescribe. The 
reports or answers shall be made 
under oath, and shall be filed within 
the time prescribed by the Commis- 
sion. Procedures regarding compliance 
with general or special orders and mo- 
tions to limit or quash such orders are 
provided for in § 1118.10. 


§ 1118.10 Motions to limit or quash sub- 
penas and general or special orders 
and delegation to modify terms for 
compliance. 


(a) The Commission hereby dele- 
gates to the Associate Executive Direc- 
tor for Compliance and Enforcement; 
the Solicitor; the Directors of Divi- 
sions of Enforcement, Product Defect 
Correction, and Regulatory Manage- 
ment; and the general counsel(s) the 
authority: 

(1) to negotiate and approve the 
terms of satisfactory compliance with 
subpenas and general or _ special 
orders; (2) to impose conditions upon 
compliance with such compulsory 
processes; (3) and to extend the time 
for compliance and the time for filing 
motions to limit or quash. 

(b) The person or firm served with a 
subpena or general or special order 
may file a motion to limit or quash the 
subpena or order. Any motion to limit 
or quash shall set forth the reasons 
why the subpena or order should be 
limited or quashed and may be accom- 
panied by memoranda, affidavits, or 
other documents submitted in support 
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of the motion. The motion must be re- 
cieved in the Office of the Secretary 
of the Commission within 10 calendar 
days of receipt of the subpena or order 
unless: (1) The subpena or order pro- 
vides for a different time; (2) the ap- 
propriate staff member and the recipi- 
ent of the subpena or order have vol- 
untarily agreed to a longer period; or 
(3) the Commission, for good cause 
shown, grants an extension of time to 
file a motion. 

(c) Upon receipt of a motion to limit 
or quash, the Office of the Secretary 
shall immediately notify and transmit 
a copy to the appropriate staff 
member. Unless a different period of 
time is specified in the subpena or 
order, the staff shall file an answer 
with the Office of the Secretary 
within 10 calendar days after receipt 
of the motion. A copy of the answer 
shall be served upon the moving party 
or the counsel of the moving party. No 
reply to the answer will be permitted. 

(d) All motions to limit or quash 
shall be ruled upon by the Commis- 
sion. The Office of the Secretary shall 
serve the decision on a motion to limit 
or, quash upon the moving party or 
the counsel for the moving party and 
shall furnish a copy of the decision to 
the appropriate staff member. The 
Commission’s decision is a final deci- 
sion. Motions for reconsideration will 
not be received. 


§ 1118.11 Remedies for failure to permit 
authorized investigations. 


In the event a person or firm fails to 
comply with any investigative process 
authorized by these rules, the Com- 
mission may seek appropriate action 
within its authority under the Con- 
sumer Product Safety Act (15 U.S.C. 
2051, et seq.) 


§ 1118.12 Nonexclusive 
power. 


No provision contained herein dele- 
gating any of the Commission’s powers 
shall be construed as limiting the 
actual authority of the Commission to 
excerise the same powers. 


delegation of 


Subpart B—Consent Order Agreements 


§ 1118.20 Procedures for consent order 
agreements. 


(a) For the procedure to be followed 
regarding consent order agreements 
involving section 15 of the Act (15 
U.S.C. 2064), refer to the Commis- 
sion’s regulations relating to substan- 
tial product hazards (16 CFR Part 
1115). For all other consent order 
agreements under the Consumer Prod- 
uct Safety Act, the provisions set forth 
below are applicable. 

(b) The consent order agreement is a 
document executed by a person, or 
firm (consenting party) and a Commis- 
sion staff representative which incor- 
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porates both a proposed complaint set- 
ting forth the staff’s charges and a 
proposed order by which such charges 
are resolved. A consent order agree- 
ment shall contain the following provi- 
sions, as appropriate: 

(1) An admission of all jurisdictional 
facts by the consenting parties; 

(2) A waiver of any rights to an ad- 
ministrative or judicial hearing and of 
any other procedural steps including 
any rights to seek judicial review or 
otherwise challenge or contest the va- 
lidity of the Commission’s order; 

(3) A statement that the agreement 
is in settlement of the staff’s charges 
and does not constitute an admission 
by the consenting party that the law 
has been violated; 

(4) A statement that the Commis- 
sion’s order is issued under the provi- 
sions of the Act (15 U.S.C. 2051, et 
seq.); and that a violation of such 
order may subject the consenting 
party to appropriate legal action. 

(5) An acknowledgment that the 
consent order agreement only becomes 
effective upon its final acceptance by 
the Commission and its service upon 
the consenting party; 

(6) An acknowledgment that the 
Commission may disclose terms of the 
consent order agreement to the public; 

(7) A statement that the consenting 
party shall perform and/or refrain 
from performing certain acts and prac- 
tices pursuant to the consent order 
agreement. 

(8) A statement that the require- 
ments of the order are in addition to 
and not to the exclusion of other rem- 
edies under the Act. 

(c) At any time in the course of an 
investigation, the staff, with the ap- 
proval of the Commission, may pro- 
pose to the person or firm being inves- 
tigated that any alleged violation be 
resolved by an agreement containing a 
consent order. Additionally, such a 
proposal may be made to the Commis- 
sion staff by such person or firm. 

(d) Upon receiving an executed 
agreement, the Commission may: (1) 
Provisionally accept it; (2) reject it and 
its complaint (in which case the 
matter will be scheduled for hearing in 
accordance with the Commission’s 
rules of practice for adjudicative pro- 
ceedings) (16:-CFR part 1025, June 21, 
1977) or as amended, and/or (3) take 
such other action as it may deem ap- 
propriate. 

(e) If the agreement is provisionally 
accepted, the Commission shall place 
the agreement on the public record 
and shall announce provisional accept- 
ance of the agreement in the FEDERAL 
REGISTER. Any interested person may 
ask the Commission not to accept the 
agreement by filing a written request 
in the Office of the Secretary. Any re- 
quest must be received in the Office of 
the Secretary no later than the close 
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of business of the 15th calendar day 
following the date of announcement in 
the FEDERAL REGISTER. 

(f) Unless the Commission orders 
otherwise, the agreement shall be 
deemed finally accepted by the Com- 
mission on the 20th calendar day after 
the date of announcement in the Fep- 
ERAL REGISTER. The Commission shall 
then issue its complaint and order in 
the form as the circumstances require. 
~The order is a final order in disposi- 
tion of the proceeding and is effective 
immediately upon its service upon the 
consenting party under these rules. 
The consenting party shall thereafter 
by bound by and take immediate 
action in accordance with the final 
order. 


(g) If the Commission does not 
accept the agreement on a final basis, 
it shall so notify the consenting party. 
This notification constitutes with- 
drawal of the Commission’s provision- 
al acceptance unless the Commission 
orders otherwise. The Commission 
may then issue its complaint, may 
order further investigation, or may 
take any other action it considers ap- 
propriate. 


Dated: August 3, 1978. 
SHELDON D. Butts, 


Acting Secretary, Consumer 
Product Safety Commission. 


{FR Doc. 78—22109 Filed 8-8-78; 8:45 am] 
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